Summary of Creditors’ Rights

November 1, 2007

	Type of Trust
	Can Beneficiary Alienate His Interest?
	Can Creditors Compel Trustee to Distribute?
	Can Creditors Attach Distributions?
	If Trustee Has Notice of Creditor’s Claim, to Whom Can Trustee Make Distribution?

	1. Mandatory payments (e.g., “all income”) – no spendthrift clause, not a support trust
	Yes
	Yes, if the trustee fails to make the required distribution
	Yes, can attach present & future distributions
	Trustee must pay any distribution to the creditor (not to or FBO the beneficiary)

	2. Common law discretionary trust – no spendthrift clause
	Yes 

(however, beneficiary has no right to any payment, so the beneficiary has nothing to alienate)
	No
	Yes.
	The creditor.

	3. Common law support trust – no spendthrift clause
	No
	No
	No.  

Exception: beneficiary’s dependents & those who provide beneficiary with “necessaries”
	Trustee must pay any distribution to or FBO the beneficiary.

Exception: Trustee must pay creditors directly if they have claim for alimony or child support

	4. Discretionary & support trusts under the Restatement Third – no spendthrift clause
	Yes
	Yes, to the extent the beneficiary could do so.
	Yes.
	The creditor

	5. Discretionary & support trusts under the UTC – no spendthrift clause
	Yes
	No. Exception: Creditors with claims for alimony or child support can compel a distribution if the trustee hasn’t complied with a standard or has abused its discretion.
	Yes.
	The creditor.

	6. Spendthrift Trusts
	No
	No
	No. Creditors must wait until the beneficiary actually receives the distribution.

Exception: Exception creditors can attach present & future distributions.
	The beneficiary.
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